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Total Contract Amount Not To . .

Excoed $83,338.00

Effective Date Expiration Date

The Effective Date of this Contract is the date
on which the Contract is signed by the last of August 31, 2027
the parties to sign.

The Texas Commission on Environmental Quality (TCEQ), an agency of the Statc of Texas and the
named PERFORMING PARTY enter this Agreement (Contract) for the purpose ol providing financial
assistance for ecmissions reduction projects as authorized by Texas Health and Safety Code Chapter
386. The Partics agree: the PERFORMING PARTY will conduct the Grant Acnvmt.s required by the
Contract; and the TCEQ will reimburse authorized Allowable Costs subjecl in accordance with the
Texas Uniform Grant Management Standards and the Contract.

Authorized Official Texas Commission on Ramiro Gonzalez
Environmental Quality (TCEQ) (PERFORMING PARTY)
By (Authorized Signature): @é’;___ /? ! N
s ~ -
Printed name: _ e Walton ﬁ A nnl v /’dn‘z.a é
Title: Manager, Implementation Grants Ol E (

Section 0 ) 2 3 2 Q 'E

Date of Signature: /-~ 2_5’:"/67 O /- ?2 3 —20/5%

Project Representative Texas Commission on Ramiro Gonzalez
Environmental Quality (TCEQ) (PERFORMING PARTY)

Grant Manager Name: Joe Walton - . Mr. Ramiro Gonzalez

Contact Number: (512) 239-4143 (281) 541-8355

Contact and Address for | TCEQ Ramiro Gonzalez

Notices: P.O. Box 13087 (MC-204) 11807 Kewalo Basin

Auslin, Texas 78711-3087 Houston, Texas 77034
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GENERAL CONDITIONS
for
TEXAS EMISSIONS REDUCTION PLAN REBATE GRANT PROGRAM (TERP Rebate)

ARTICLE 1. DEFINITIONS

Unless delined herein, lerms in this Agreemenl and Contract Documents will have the meanings provided in
the Texas Uniform Grant Management Standards (UGMS) or the Guidelines for Emissions Reduction Incentive
Grants (RG-388). The following rerms have the meanings indicared.

1.1 Activity Life - the time period established by the TCEQ and designated in the Scope of Work that is
used to determine the emissions reductions and cost effectiveness of the activity. The start date for the
Activity Life will be established by the TCEQ. The TCEQ will notify the PERFORMING PARTY in writing of the
Activity Life start and end dates for each activity upon completion of all reimbursements under this
Agreement, submission by the PERFORMING PARTY and acceptance by the TCEQ of the final disposition
verification forms if required, and confirmation of initiation of TERP GPS Monitoring Service (TGMS) service if
required. For replacement and repower activities, the Acrivity Life usually begins on the date the TCEQ has
verified that proper disposition of the vehicle, equipment, or engine has occurred.

1.2 Annual Usage - the use factor designaled by the TCEQ in the Scope of Work based on the hours of
opcralion, miles traveled, or fuel consumption. The PERFORMING PAR'TY’s performance and accurate
reporting of Annual Usage requirements is material to achieving the emissions reductions calculated in
awarding the granl.

1.3 Application - the application for TERP Rebate grant submitted by the PERFORMING PARTY including
any amendments or supplemental conditions added to the application. An Applicalion may include one or
more Supplemental Forms, which pertain to the individual activitics to be conducted under the grant. The
Application is uscd Lo develop the Scope of Work of this contract. In case of confli¢t between the Application
and Scope of Work, the Scope of Work will take precedence.

1.4  Authorized Official - the Authorized Official of the TCEQ and the PERFORMING PARTY, as designated
in writing elsewherce in the Agreement. The individual authorized to sign legal documents on behalf ol the
TCEQ and the PERFORMING PARTY.

1.5 Baseline Cost - a specilic amount designated by the TCEQ in the Approved Application 1o reflect the
costs that would otherwise be incurred by the PERFORMING PARTY in the normal course of business, as
determined according to the provisions of the Guidelines for the Emissions Reduction Incentive Grants (RG-
388). .

1.6 Effective Date of the Agreement - the date indicated in the Agreement on which the Agreement
becomes effective; but if no such date is indicated it means the dale on which the Agreement is signed by the
last of the two parlies to sign and deliver.

1.7-  Eligible Counlies - the counties designated as affected countics in 386.001(2), Texas Ilcalth and Safety
Code, and the additional counties included in a non-attainment area designated by the TCEQ. The TCEQ may
designate a sub-set of thesc counties as eligible counties for each grant round. The eligible counties
applicable to this contract are listed in the Request for Grant Applications for the TERP Rebate program and in
the Application.

1.8 Final Completion - the Grant Activitics are completed in the judgment of the TCEQ. This will usually
occur upon the completion of the longest-running Activity Life of the Grant Activities under this Agreement.

1.9 Global Positioning System (GPS) - a space-based, radio-positioning system nominally consisting of a
minimum 24-salellite constellation that provides navigation and timing information (o military and civilian
uscrs worldwide,

1.10  Grant Activity/Activities - activities the PERFORMING PARTY has agreed 10 perform under this Contract
that arc detailed in the Scope of Work.

1.11 Grant Agreement - means the agreement between the TCEQ and the PERFORMING PARTY in writing,
consisting of the documents listed in Article 10, Contract Documents. The term Grant Agreement shall be
used interchangeably as “Agreement”, “Contract”, or “grant”,

1.12  Grant Equipment - the equipment, real property, vehicles, qualifying fuel, infrastructure, processes and
technology, and the related goods and services in a Grant Activity for which the cost of purchase, lease, or
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utilization is reimbursed by the TCEQ under the Agreement. The term includes replacements for the Grant
Equipment which is lost, stolen, or irreparably damaged.

1.13 Incremental Costs - the cost of an approved Granl Activity less the Baseline Cost that would otherwise
be incurred by the PERFORMING PARTY in the normal course of business, as determined according to the
provisions of the Guidelines for the Emissions Reduction Incentive Grants (RG-388).

1.14 Minor Change - a wrilten document which provides for minor changes in the work in accordance with
these General Conditions, but which does not involve a change in the Contract Amount or the Contract Period.

1.15 Monitoring Report - periodic written reports required during the Activity Life of a grant project to
verily compliance with the Annual Usage requirements of the Scope of Work.

1.16 NO. - nitrogen oxides (NQy) arc a class of pollutants formed when fuel is burned at a very high
temperature (above 1200° I'), such as in automobiles and power plants. For air pollution purposes, it is
composed primarily of nitric oxide (NO), nitrogen dioxide (NO2), and other oxides of nitrogen, and it plays a
major role in the formation of ground-level ozone in the atmosphere through a complex series of reactions
with volatile organic compounds (VOCs). .

1.17 Notice Lo Proceed - a wrilten notice given by the TCEQ to the PERFORMING PARTY that confirms that
adequate Munding is available lo support the Agreement.

1.18 Optimum Performance - the level of performance at which Grant Equipment functions in order to
achieve the anticipated emissions reductions.

1.19 PERFORMING PARTY - Lhe grant recipient indicated on the signature page of this Agreement, also
referred to in this agrcement as the “grantee™. .

1.20  Period of Funds Availability - time period under ‘the Agreement by th(. end of which the costs for th
Grant Equipment must be incurred and paid.

1.21  Project Representative - the Project Representative of the TCEQ and the PERFORMING PARTY, as
designated in writing elsewhere in the Agreement. All communications, original contracts and related
documents, and written correspondence to cither party will be addressed and delivered to the party's Project
Representative or his or her designee.

1.22 Repower - replacement of an existing diesel engine with a different engine, according to the criteria of
the Guidelines for the Emissions Reduction Incentive Grants (RG-388).

1.23 Scope of Work - the contract document detailing Lhe requirements of the Granl Activities.
1.24  Stare - mcans the State of Texas.

1.25 Termination - means a permanent end and cessation of the Agreement because: the Period of Funds
Availability has expired without completion of purchases eligible for reimbursement; all requirements of this
Agreement are completed within the sole discretion of the TCEQ; the PERFORMING PARTY has requested |
termination and repaid funds as allowed by Section 22.7; or the Agreement is ended by action of the TCEQ for
cause or for convenience. The Date of ‘I'ermination is the date of expiration of the period of funds availabiliry,
or the date of completion of all requirements of this Agreement, or the effective date of action by the TCEQ
ending the Agreement for cause or for convenience, as applicable.

1.26  TERP GPS Monitoring Service (TGMS) - L(]Lllmel’ll' and services um-.d to aid the TCEQ and lhe
PERFORMING PARTY in recording usage data.

1.27 'TERP GPS Monitoring Service (TGMS) Contractor - l'he company, selected by the TCEQ through the
compectitive bid process, which furnishes equipment, installation/removal, and report services, both online
and by report generation, to aid the TCEQ and the PERFORMING PARTY in recording usage dala.

1.28 TCEQ - the Texas Commission on Environmental Quality.

1.29  Written Amendment - a document signed by the PERFORMING PARTY and the TCEQ which authorizes
an addition, deletion, or revision of the Grant Activitics, or an adjustment in the Contract Amount or the
- Contract Period, issued on or after the Effective Date of the Agreement.

ARTICLE 2. GOVFRNING STANDARDS

This Agreement is subject 10: (1) Chapter 386, Texas Health and Safety Code; (2) the Uniform Grant and
Contract Management Act, Texas Government Code, Section 783.001 et seq., and the Texas Unilorm Granl
Management Standards for Slate Agencies; (3) the Guidelines for the Emissions Reduction Incentive Grants (RG-
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388}, (4) 30 Texas Administrative Code Sections 114.620-11-1.629; (5) Appropriations Act of the 85th Texas
Legislature pertaining to appropriation of funds to the TCEQ for grants, etc. and grants by slate agencies; (6)
Texas Government Code Chapter 22G1 (pertaining to cost reimbursement contracts); (7) Local Government
Code Chapter 391 and implementalion rules of the Governor's Office of Budget, Planning, and Policy
(pertaining to costs for entities defined as Councils of Government, etc.); (8) Texas Government Code Section
556G.0055 (pertaining to lobbying); (9) TCEQ rules and policies (pertaining to TCEQ contracts and grants); and
(10) other applicable Federal and State rules and statutes.

ARTICLE 3. PURPOSE

The purpose of this Agreement is to prthc a grant to financially assist the l’ERFORMING PARTY in
implementing the Grant Activities, thereby creating verifiable emissions reductions through monitored,
enforccable performance of activilies detailed in the Scope of Work. Incentive funding is available for activities
that will reduce the emissions of NO. in designated eligible counties in Texas.

ARTICLE 4. FUNDS

4.1  Amount Limits on Funds. The TCEQ will reimburse the PERFORMING PARTY for the costs of the
conforming Granl Activitics. The maximum TCEQ reimbursement amount is shown on the Signature Page.
Hligibility for reimbursement is subject to issuance by the TCEQ of a Notice (0 Proceed with the Grant
Activities. The Contract does not guarantee a minimum amount of reimbursement.

4.2 Seclion 386.106G, Texas Health and Safety Code, sets limits on the amount of grant awards. To ensurc
these limits are not exceeded, the TCEQ may reduce reimbursement amounts as necessary.

4.3 Time Limits on Funds (Period of Funds Availability). Costs 1o be reimbursed under this Contract must
_be incurred and paid by May 31, 2020.

4.4 Reimbursement is limited to costs determined by the TCEQ in its sole discretion as eligible.

4.5 The maximum TCEQ reimbursement amount is not a guaraniee of payment. The actual amount of
-reimbursement may be less than the maximum and will be determined by the TCEQ.

ARTICLE 5. CONTRACT PERIOD
5.1 This Contract will commence on the Effective Dalte of the Contract.

5.2 The Contract Period shall be the period of time from the Effective Date through the Expiration Date
listed on the Signalure Page of this Contract, or the completion of the Reporting Period as specified in the
Scope of Work, whichever is earlicr; unless the Contract is otherwise lerminated or extended in accordance
wilh its terms.

5.3 Due to the time limitations on availability of the grant funds, the TCEQ’s obligation Lo reimburse the
PERFORMING PARTY’s allowable costs incurred and paid during the Period of Funds Availability shall expire
forty-five (:45) days after the Period of Funds Availability. If no reimbursement has been requested as of this
date, this Contracl will terminate without any further obligations to cither party.

5.4 This Contract shall immediately terminate at the end ol any state fiscal year for which the Texas
Legislature fails to appropriate and/or to provide sufficient funds in the subscquent fiscal year necessary to
perform this Contract.

ARTICLE 6. NOTICE TO PROCEED

6.1 The TCEQ's funding lor the Grant Actlivities may currently be unavailable or uncertain and the amount
of funding may be unknown. Efficient usc of public funds may be achieved by entering into agreements with
potential grantees in which reimbursements are contingent on availability of funds and a subsequent sclection
by the TCEQ. If funding for a reimbursement grant becomes_available, the ‘I'CEQ, in its sole discretion, will
select which of the contingent agreements will receive reimbursement and wﬂl issue a Notice to Proceed for
any selected project. .

6.2 The PERFORMING PARTY may begin the Granl Activities, at its own risk, prior to recciving a Notice (o
Proceed. However, regardless of Lhe availability of funding, if this Agreement is not selected and a Notice to
Proceed is not issued, the TCEQ will not provide reimbursement for the cost of the Grant Activities. Fither
party may lerminate this Agreement prior to issuance of a Notice to Proceed, with no further obligation under
this Agrecement. 1f this Agreement is selected, the TCEQ will issue to the PERFFORMING PARTY a Notice to
Proceed, after which all other obligations and provisions of this Agreement shall apply.
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6.3 Regardless of selection of this Agreement and the issuance of the Notice to Proceed, the
reimbursement of the costs of the Grant Activities is subject to all other requirements of this Agreement. This
Agreement does not create an entitlement to receive state funds and all payments are solely within the
discretion ol the TCEQ.

6.4 This Agrccmenr may be entered into before the Scope of Work is linalized. The TCEQ reserves Lhe
right to withhold issuance of the Notice to Proceed until the Scope of Work is finalized and incorporated into
this Agrccmenr Incorporation of ﬂ'lt. Scope of Work in no way obligates the TCEQ to issue the Notice to
Proceed.

6.5 The TCEQ may award a grunr that does not include all of the infnrmarion required for completion of

Lhe application forms, including identifying information for equipment, vehicles, or engines. The TCEQ may
withhold issuance of a Notice to Proceed, pending the PERFORMING PARTY providing additional information
needed to complete the Scope of Work.

ARTICLE 7. ELIGIBLE ACTIVITIES

7.1 Subject to the provisions of this Arlicle, the PERFORMING PARTY agrees to complete all Grant
Activities as described in the Scope of Work and in accordance with the Contract Documents.

7.2 For replacement activities, the vehicle or piece of equipment being acquired under a grant may not
have been acquired prior 10 the opening of the grant application period, unless otherwise approved by the
TCEQ.

7.3 For repower activities, eligible cosls submitted for reimbursement under a grant may not have been
incurred prior to 12 months before the end date of the application period, unless otherwise expressly
authorized in writing by the TCEQ. -

ARTICLE 8. FUNDING, LEGAL AUTHORITY, AND L[ABlLlTY

8.1 This Agreement and all claims, suits or obligations arising under or related to this Agreement are
subject to and limited to those funds which are both: 1) appropriated by the Texas Legislature for the
purposes of this Agreement and 2) actually received and deposited into an account of the treasury dedicated
to the TCEQ lor the purposes of this Agreement.

8.2 Any state [unds provided are appropriated to the 'TCEO_ under the Approprialions Act (Senate Bill 1) of
the 85th Texas Legislature and expenditure is authorized by Chapter 386, Texas Health and Safety Code.

8.3 This Agreement is entered into by and between the TCEQ and the PERFORMING PARTY pursuant to
Chapter 386, Texas Health and Safety Code. Further authority is conlained in the Texas Water Code, Chapter
5, Subchapter D, Section 3.124 (Authority to Award Grants) and Section 5.229, pertaining to the TCEQ's
general authority to enter contracls.

ARTICLE 9. REPRESENTATIONS

The PERFORMING PARTY hereby ratifies and attests to all represcntations and certifications in the Application
and agrees to give prompt written notice 1o the TCEQ if there is any material change in these representations
or certificalions. )

ARTICLE 10. CONTRACT DOCUMENTS

10.1 The Conlract Documents which comprise the entire Agreement between the T'CEQ and the
PERFORMING PARTY are (in order of precedence in the event of conflicts):

10.1.1. Contract Signarure Page.

10.1.2. 'The TERP Rebate Scope of Work.

10.1.3. The TERP Rebate Spedial Conditions.

10.1.4. The TERP Rebate General Conditions.

10.1.5. The Guidelines for the Emissions Reduction Incentive Grants (RG-388).

10.1.6. The TCEQ Rebate Grants Request for Grant Applications, incorporated herein by reference.

10.1.7. The PERFORMING PARTY's Original TERP Rebate Application, and any supplemental
documentation submitted by the PERFORMING PARTY in support of the Application or grant
award, incorporated herein by reference.

10.1.8. The following which may be delivered or issued after the Effective Dale of the Confract and are
nol attached: all written Notices to Proceed, Amendments, and other documents amending,
modifying, or supplementing the Contract Documenls pursuant ro the General Condilions.
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10.2 The information and data provided in the Application submilted by the PERFORMING PARTY may have
been altered after submittal to the TCEQ, to ensure that the information in the Application is accurate. The
PERI'ORMING PARTY has reviewed the Scope of Work (a Contract Document) and hereby ratiflies, adopts, and
agrees o all such alterations contained within the Scope of Work.

10.3 There are no Contract Documents other than those listed above in this Article. The Contract
Documents may be amended, modified, or supplemented only as provided in the General Conditions.

10.4 A listed document includes all amendments o the document.
ARTICLE 11. ELIGIBILITY FOR COST REIMBURSEMENT

11.1 The TCEQ will reimburse the PERFORMING PARTY for those costs which are eligible for reimbursement
in accordance with all requirements. Cosis arc considered cligible for reimbursement when the TCEQ, in its
sole discretion, determines that the costs arc reasonable, necessary, actual, and allowable costs of
implemenlting the Grant Activities listed in the Scope of Work. Costs must be included in the Scope of Work to
be eligible for reimbursement. Determinations of eligibility for reimbursement are solely within the discretion
of the TCEQ.

11.2  For any Grant Activity where the Grant Equipment will be acquired and used under a lease or lease-
purchase agreement, the period of the leasce agreement must exrend for the Activily Life for each Grant
Activity or, if the lease terminates carlier, the lease must contain a binding commitment lor the PERFORMING
PARTY |0 pay any remaining costs and to take ownership of and title to the Grant Equipment. An option to
buy al the end of the lease term without a binding commitment on the part of the PERFORMING PARTY shall
not be sufficient to safisty this provision.

Procurement

11.3 : The PERFORMING PARTY agrees to follow:all the requirements of the Uniform Grant Management
Standards (UGMS) just as il PERFORMING PARTY were a covered local government grantec (except that the
applicable cost principles are those listed as corresponding ro PERFORMING PARTY's classification in UGMS,
Part Ll State Uniform Administralive Requirements for Grants and Cooperative Agreements, Subpart C, ___.22
Allowable Costs, c.g., for-prolit organization, private non-profit, etc.). The UGMS document is located on the
internet at the following address:

http://comptroller.texas.gov/procurement/catrad/ugms.pdf
Reasonable Costs
11.4 Reasonableness of costs depends upon a variety of considerations and circumstances, including:

11.4.1. whether it is the type of cost generally recognized as ordinary and necessary for the conduct of
the PERFORMING PARTY's business or the contract performance;

11.4.2. generally accepted sound business practices, arm's length bargaining, and federal and state
laws and regulations; . .

11.4.3. the PERFORMING PARTY's responsibilities to the 'I'CEQ, other customers, the owners of the
business, employees, and the public at large, and,;

11.4.4. any significanl deviations from the PERFORMING PARTY’s established practices.

Necessary Costs

11.5 Necessary costs include costs which are direcily attributable to the implementation of the Grant
Aclivities and must be included in the Scope of Work.

11.6  Unless expressly authorized by the TCEQ, necessary costs do not include:

11.6.1. the cost of moncy; or
11.6.2. the interest charges on a purchase money loan or on a deferred payment purchase agreement;
or
11.6.3. the cosr of converting from a lease 1o a purchase at the end of the lease period.
Actual Costs
11.7  The criteria for actual costs include:

11.7.1. the dircct Incremental Costs of implementing the Granl Activities; or
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11.7.2. the price charged by a vendor/contraclor 10 the PERFORMING PARTY for implementing the
Grant Aclivities.

11.8 Unless expressly authorized by the TCEQ, actual costs do not include:

11.8.1. amounts deducled from the true price of the purchase or lease acquisition of Grant Equipment
whether as discounts, rebates, refunds or otherwisc;

11.8.2. amounts which the PERFORMING PARTY owes or agrees to pay a vendor or contractor for any

| purpose other than the implementation of Grant Activities;

11.8.3. amounts in the charges which a vendor/contractor intends to return to PERFORMING PARTY in
Lthe form ol cash, goods, services, gifts, intangibles, discounts or any other items of value;

11.8.4. Bascline Costs designated by the TCEQ in the Applicalion reflecting the costs that would
olherwise be incurred by the PERFORMING PARTY in the normal course of business; or

11.8.5. amounts which are reimbursed by other public sources or for which tax credits or other public
financial incentives are, or will be received by the PERFORMING PAR'TY.

11.9 The PERFORMING PARTY's documentation of expenses is required unde'r Article 20 of these General
Conditions.

Allowable Costs

11.10 In order to be allowable, costs musl be included in the Scope of Work, and must satisfy the
requirements of: this Agreement, the UGMS, state agency rules, and all applicable state and federal laws.

Consulting (Application Assistance) Fees

11.11 Any fees charged by a consultant for preparation of the Application, either directly or as an addition to
the cost basis of the grant-funded vehicle, equipment, or engine, are 1he sole responsibility of the
PERFORMING PARTY or the vendor and are not an allowable cost under this Agreement. All purchase
decisions must be based on sound business practices and arm’s length bargaining. It is gencrally considered
acceplable. for an applicant to accept assistance [rom a vendor or an agent of a vendor in preparing the
Application, as long as any decision by the applicant to purchase the grant-funded vehicle or equipment from
that vendor is made independently and meets the other reasonableness provisions in the grant contract.
However, if the consultant is paid directly by the applicant to complete the Application or to act as the
PERFORMING PARTY's agent for the grant process, purchases of Grant Equipment from an entity in which the
consultant has an interest will nol normally be considered appropriate by the TCEQ under the reasonableness
requirements of this Agreement.

11.12 Unless otherwise approved in advance by the TCEQ, fees for a third-party consultant hired by the
PERFORMING PARTY to manage and administer the grant-funded activities, including coordination of the work
and submission of reports and paperwork {0 the TCEQ, will be considered administrative costs of the
PERFORMING PARTY and are not allowable under this Agreement. This provision does not limil the ability of
an equipment vendor or installer to include ordinary, reasonable, and necessary operational costs in the price
of the vehicle, equipment, or installation scrvices.

Preapproval of Costs

11.13 The TCEQ may request additional details regarding costs listed in the Scope of Work and may require
that the PERFORMING PARTY obtain pre-approval of specific costs [rom the TCEQ prior (o incurring rhose
costs. - : .

Purchase Agreements and Subcontracts

11.14 If requested by the TCEQ, the PERFORMING PARTY must provide the TCEQ with copies of purchase
agrecments or subcontracts for cost items to be reimbursed under this Agreement for approval, prior to the
PERIFORMING PARTY entering into a final purchase agrcement and/or subcontract.

Additional Evidence

11.15 The TCEQ may at any time before or after reimbursement, as necessary in its sole discretion, request
additional evidence concerning costs.

Additional Criteria for Reimbursement

11.16 The TCLEQ may at any lime, in ils sole discretion, establish additional criteria and requirements for
reimbursement ol costs as serves the besl interests of the State.
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Costs in Scope of Work are Maximum Amounts, Not a Guarantee

11.17 Amounts of costs stated in the Scope of Work are maximum amounts of reimbursement. By slaling
the amounts, the TCEQ does not 1) guarantee payment of those amounts or 2) waive Lthe requiremenls [or
reimbursement which must subsequenlly and conlinually be satislied by the PERFORMING PARTY. The
amoun! of costs for which reimbursement may be requested is the lesser of L) the costs stated in the Scope of
Work or 2) the actual eligible costs.

No Entitlement to Funds

11.18 The PERFORMING PARTY has & continuing obligation to satisfy the 're'quiremenls for reimbursement,
Neither a request for reimbursement nor the TCEQ's payment of reimbursement nor any other action will
establish an entitlement in the PERFORMING PARTY to payment from the TCEQ.

11.19 By paying a request for reimbursement, the TCEQ does not waive any requirements for the
reimbursement of costs. The TCEQ may at any time hefore or after reimbursement, in its sole discretion,
request additional evidence concerning costs. The TCEQ may audit the records of the PERFORMING PARTY
and may also audit the PERFORMING PARTY’s performance as to the Grant Actvities, and the administrative
requirements. The PERFORMING PARTY shall return grant funding reimbursed for expenses that are later
determined 1o be incligible under the terms of this Agreement.

Offsets for debts owed to the State

11.20 The TCEQ may olfset against recimbursement payments, any amounts owed by the PERFORMING PARTY
or its principals to the T'CEQ or the State of Texas, whether owed under this program or otherwise.

Tax Credils and Other Incentives

11.21 Throughout the performance of the grant the PERFORMING PAR'LY shall notify the TCEQ of any
financial incentive received by the PERFORMING PARTY which was not included in the Application, if that
incentive will offset the cost of the proposed project. This includes tax credits or deductions, other grants, or
any other public financial assistance. The combination of this grant and other financial incentives may not
exceed the Incremental Cosl 1o the applicant for the purchase of a grant-funded vehicle. The TCEQ, in
reimbursing the PERFORMING PARTY, may reduce the amount of authorized Incremental Costs eligible for
reimbursement by the value of any additional {inancial incentive received by the PERFORMING PARTY without
a'Written Amendment or Minor Change (o this Agreement.

Child Support

11.22 Under Section 231.006 of the Texas Family Code, a child support obligor who is more than 30 days
delinquent in paying child support and a business entity in which the obligor is a solc proprictor, partner,
shareholder, or owner with an ownership interest of al least 25 percent is not eligible to receive a state-funded
grant or loan. By cexccuting this Grant Agreement, the PERFORMING PARTY certifies that the individual or
business enlily named in this-contract, bid, or application is not incligible to receive the specified grant, loan,
or payment and acknowledges that this Agreement may be terminated and payment may be withheld if this
certification is inaccurate.

ARTICLE 12. REQUEST FOR REIMBURSEMENT

12.1 Fligibice expenses must have been incurred by the PERFORMING PARTY prior to the expiration of the
Period of Funds Availabilily. In order to receive reimbursement for cligible expenses, the PERFORMING PARTY
shall submit no more frequently than monthly, a completed TCEQ Request for Reimbursement form, (o be
made available to the PERFORMING PARTY by the TCEQ. The request and forms shall be mailed to:

Texas Commission on Environmental Quality
TERP, MC-204

Implementation Grants Section

Air Quality Division

P.O. Box 13087

Austin, TX 78711-3087

12.2 ‘T'he Request for Reimbursement packet shall include all required supplemental forms and shall list, for
each activity, the total expenses obligated under a linancing agreement, Lhe Lotal activity expenses incurred to
date, the Baseline Cost, and the Incremental Costs incurred to date. The report shall also list and explain any
additional financial incentive received by the PERFORMING PARTY that directly offscts the activity costs
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reporied by the PERFORMING PART1Y, including tax credits or deductions, other grants, or any other public
financial assistance.

12.3 Except as provided for under Articte 12.5 below, to be eligible for reimbursement under this
Agreement, a cost must have been incurred and paid by the PERFORMING PARTY during the Period of Funds
Availability and prior to claiming reimbursement from the TCEQ. A cost may not be considered incurred unril
the Granl Equipment and/or goods and services included under the cost have been received and accepted by

the PERI'ORMING PARTY. All costs mus! have been paid by the PERFORMING PARTY prior to claumng
relmburs(_ment

Prq)ecl Costs

12.4 'The TCEQ will reimburse the PERFORMING PARTY for no more than the amount specified for each
Acliviry in the Scope of Work. This amount may be adjusted downward in accordance with the Grant
Apreement and stalutory limits on reimbursement.

12.5 Subject to approval by the TCEQ, the PERFORMING PARTY may assign the payments duc {rom the
TCEQ directly to the supplier, subcontractor, financing company, or other entity from which the goods or
services were procured or financed by the PERFORMING PARTY. The Notice of Assignment section on the
Reguest for Reimbursement (Form 1) must be properly completed and an Assignment Information Form must
be compieled and submitted with the Request for Reimbursement forms. Under Lhis option, the PERFORMING
PARTY must have incurred an obligation to pay Grant Equipment and/or goods and services costs. Sufficient
supporling documentation must be submitted, as outlined in the form instructions, to document that the
goods or scrvices were received and that the payment amount is owed to the enfity designated to receive the
payment from the slate. Supporting documentation materials, as directed by the TCEQ in rhe instructions
accompanying the forms, shall be attached to the report forms to clearly show thal the cost was incurred and,
excepl where the paymcnl is assigned Lo anorher entity, paid. .

12. 6 A fina] Request l‘ur Reimburscment Form. indicating in the appropnatg box that it lb the linal request,
shall be submitted 1o the TCEQ by no later than forty-live (45) days afller the date listed in Article 4 of this
Contract. )

12.7 All Request for Reimbursement forms shall contain sufficient identification of and information
concerning the costs incurred or obligaled under a lease or financing agreement and paid so as to enable the
TCEQ to ascertain the eligibility of a particular cost and to enable subsequent audit thereof. Supporting
documentation materials, as directed by the TCEQ in Lhe instructions accompanying the forms, shall be
provided with the packet to clearly show that the cost was incurred and, cxcept where the payment is assigned
to another entity, paid.

12.8 Unless otherwise approved by the TCEQ, all work on the Granl Equipment must be completed and the
Grant Equipment ready for operation and delivered in final form before reimbursement will be made on an
Activity. The invoices and payment documents provided by the PERFORMING PARTY to support the
reimbursement request must document that all work is completed and the Grant Equipment is ready for
operation.

Replacement Project Costs

12.9  For replacement projects, the TCEQ will reimburse the PERFORMING PARTY for no more than cighty
(80) percent of the eligible Incremental Costs for the purchase of the replacement vehicle or equipment under
this Agreement.

12.10 (Reserved for numbering contmwty)
Repower Project Costs

12.11 For repower projects, the TCEQ will reimburse the PERFORMING PARTY for no more than eighty (80)
percent of the eligible Incremental Costs for the purchase and installation of the repower equiprment.

Purchase/Payment Documents

12.12 In accordance with the terms of this Agreement, for any purchase, lease, lease-purchase, delerred
payment purchase, or other commercial [inancing arrangement, the PERFORMING PARTY must submit any
supporting documentation required or requested by the TCEQ. In order to receive payment for cach Request
for Reimbursement, the PERFORMING PARTY is specilically required to submil the following supporting
documents:
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12.12.1. canceled checks or wire transfers;
12.12.2. written purchasc and lease agreements;
. 12.12.3. Bills of Sale or Receipts for Delivery;

12.12.4. for deferred payment purchases, statements of account status showing the account in good
standing and the equipment is in possession ol the PERFORMING PARTY;

12.12.5. Uniform Commercial Code (UCC) Financing Statement (Form UCC1) liling, i’ applicable. (The
UCC allows a creditor to notify other creditors about a debtor's assets used as collateral for a
securcd transaction by [iling a public notice (f inancing %rdttment) with a particular filing
office.); and

12.12.6. other documentation requeslied by the lCI:Q in order 10 support th assertions in the Reguest
for Reimbursement.

12.13 ‘The TCEQ may waive the requirement for submission of any supporting documents that are not
applicable to the PERFORMING PARTY.

12.14 If the Request for Reimbursement does not satisfactorily demonstrate the accomplishment of the
required tasks or that costs are allowable, eligible, actual, and incurred costs, the TCEQ may reject the request,
until such time as the deficiencies have been corrected. Satisfactory accomplishment of a task is wilhin the
judgment of the TCEQ; however, such judgment musl be reasonable.

12.15 The TCEQ is not obligated to make payment until the Request for Reimbursement is approved by the
TCEQ. Further, the TCEQ reserves the right 10 suspend or withhold all or part of a paymen! or all payments as
authorized by the Contract Documents.

ARTICLE 13. RELEASE OF CLAIMS

The final Request for Reimbursement shall include a signed and executed Release of Claims, releasing all
claims for payment ol any funds due and payable by the TCEQ upon the TCEQ's payment of the final Request:
for Reimbursement.

ARTICLE 14. PERFORMING PARTY'’S RESPONSIBILITIES TO THE TCEQ, GENERAL

14.1 All Grant Activities for which reimbursement is requested must be completed as set forth in the Scope
of Work.

14.2 The Grant Equipment is listed in the Scope of Work. For on-road vchicle and non-road equipment
replacement projects only, the PERFORMING PARTY may substitute a replacement vehicle and/or engine for
the unit listed in the Scope of Work; provided that the subslitute unit meets all eligibility and other
requircments, is certificd to the same or belter NO cmission standard or family emission limit (FFL), and will
resull in the same or better NOy emissions reductions as the unit listed. For other project lypes and
categories, the PERFORMING PARTY may not substitule different Grant Equipment for the units listed in the
Approved Application without approval from the TCEQ. This provision includes conformance with the NO,
emissions of the engines as listed in the Application. The PERFORMING PARTY understands that, in some
cases, engines of the same make, modcl, and model year may be certified to different NO emissions standards
and thal the TCEQ's approval of the application does not constitule final verification that an engine meels the
required certified NOy emissions rate.

14.3 The PERFORMING PARTY agrees to conlinuously own or otherwise commercially {inance the Grant
Equipment; continuously maintain registration of the Grant Equipment in Texas, where registration is
applicable, and operate the Grant Equipment in Texas for the specified Activity Life, regardless of the
financing arrangements uscd lor the purchase of the Grant Equipment and subject o the more specific
provisions contained in the General Condilions, Article 15, of this Agreement.

Professional Quality

14.4 The PERFORMING PARTY shall be responsible for the professional quality, technical accuracy, timely
completion, and the coordination of all Grant Activities under this Agreement.

Supervision and Superintendence

14.5 ‘The PERFORMING PARTY is responsible for the supervision, inspection and direclion of the Grani
Activities in a competent and efficient manner, devoting such attention thereto and applying such skills and
expertise as may be necessary to perform the Grant Activities in accordance with the Contract Documents.
The PERFORMING PARTY shall be solely responsible for the means, methods, techniques, sequences, and
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procedures of the Grant Activities. The PERFORMING PARTY shall be responsible to see that the completed
implementation of the Grant Activitics complies accurately with the Contract Documents.

Materials & Equipment

14.6 Unless otherwisc specilied in the Contract Documents, the PERFORMING PARTY will assume full
responsibility for all materials, equipment, labor, transportation, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary Facilities and all other facilities and incidentals necessary for
the implementation and completion of the Grant Aclivities.

14.7 Unless otherwise expressly agreed by the TCEQ, all'Grant Equipment will be of good qualily and as
provided in the Contract Documents. All materials and equipment shall be applied, installed, connected,
crected, used, cleaned and conditioned, and maintained in accordance with instructions of the applicable
manufaclurer and supplier, except as otherwise provided in the Contract Documents.

14.8 ‘The PERFORMING PARTY agrees to maintain the Grant Equipment as necessary Lo keep the Grant
Equipment in good condition and functioning at Oplimum Performance during the Activity Life. Failure to
maintain the Grant Equipment as necessary to achicve the required Annual Usage shall constifute a marterial
breach of this agreement.

14.9 The PERFORMING PARTY agrees that the emissions reductions generated by each activity over the
Activity Life may not be used for credit under any state or [ederal emissions reduction credit averaging,
banking, or trading program. Emissions reductions generated may nol be used as a marketable emissions
reduclion credit and may be used to demonstrate conformity with the state implementation plan.
PERFORMING PARTY agrees that any marketable credits generated by emissions reduction measures are
iransferred Lo the TCEQ and that the reductions are permanently retired. ‘The PERFORMING PARTY may not
combine with this grant [unding from other incentive prog,mms that require transfer of the emissions
reductions to that other program. :

. ARTICLE 15. PERFORMING PARTY'S RESPONSIBILITIES TO THE TCEQ, INSURANCE, REPAIR, AND
REPLACEMENT

15.1 Unless otherwise expressly agreed by the T'CEQ, the PERFORMING PARTY must oblain and maintain a
policy of insurance for the Activity Life which is sufficient to provide for replacement of Grant Equipment
which is lost, stolen, or irreparably damaged. Governmental entitics may use an established self-insurance
program to satisfy this requirement. 1f requested by the TCEQ, the PERFORMING PARTY shall provide proof of
insurance coverage. The TCEQ may approve alternative forms of insurance to comply with this requircment,
including evidence of self-insurance. The TCEQ may also waive this requirement, at its sole discretion, for
certain types of entities. Previously submitted certificates ol insurance coverage may be amended to reflect
newly exiended coverage. A failure to comply with this requirement is considered a material breach of the
Agreement.

15.2 Upon the occurrence of a repairable malfunction of or damage to Grant- Equipmenlt which affects
- emissions reductions during the Activity Life, the PERFORMING PAR'TY will cause the Granl Equipment Lo be
repaired and restored to the level of Optimum Performance.

15.3 Upon the occurrence of loss, theft, or irreparable damage of Grant Equipment during the Activity Life,
the PERFORMING PARTY will cause the lost, stolen, or damaged Grant Equipment 10 be replaced with similar
eqguipment which achicves the same Optimum Performance or betler. The PERFORMING PARTY will cause the
replaccment Grant Equipment to be in operation no later than 60 conseculive days from the occurrence of
loss, theft, or damage, unless the TCEQ expressly agrees to a longer period. Replacement Grant Equipment
must meet all eligibility requirements applicable to the original Grant Equipment and is subject to all the
requirements applicable to Grant Equipment contained in this Agreement.

15.4 The PERFORMING PARTY shall fully comply with all requircments of any agreements with third partics
that have a security interest or similar interest in the Grant Equipment. Repossession, scizure, or any other
event where the PERFORMING PARTY loses possession ol the Grant Equipment shall be considered a material
breach of this Agreement and shall require the return of grant funds.

ARTICLE 16. PERFORMING PARTY’S RESPONSIBILITIES TO THE TCEQ, GRANT ACTIVITIES

16.1 The emissions reduction benefit supporting the award of this grant is based upon the PERFORMING
PARTY's successful performance of the Grant Activities as detailed in the Scope of Work.

16.2 ‘The PERFORMING PARTY agrees that if the reported usage of the Grant Equipment does not meet the
requirements listed in the Scope of Work, the TCEQ will be entitled to a return of the grant funds.

Contract Number 582-18-82:132-0673 12




16.2.1. The determination of whether return of funds is required will be primarily based on whether
the Annual Usage of the Grant Equipment during the Activity Life occurs within the Eligible
Counties for ar least the percenlage of Annual Usage listed in the Scope of Work.

16.3 Staie law and TCEQ policy require that the TCEQ remain in contractual privity with the entity operating
the Grant Equipment. The TCEQ must retain the ability to enforce the usage and reporting commitments
contained within the Scope of Work until the termination of this Agreement. Any act by the PERFORMING

- PARTY that impairs the TCEQ’s ability to enforce the usage and reporting commitments, including sale of the
Grant Equipment, transler of the Grant Cquipment, loss of the Grant Equipment, sale of the PERFORMING
PARTY's business interests, or liquidation of the PERFORMING PARTY’s assets (including the Grant
Equipment), shall constitute a material breach of this Agrcement and shall require the return of grant funds.

16.3.1. The decision by the TCEQ on whether to require return of grant funds may include
consideration of whether the Grant Equipment will continue to be used in a manner consistent
with the Scope of Work. If the TCEQ, in its sole discretion, allows the assignment of this
Agreement, the PERFORMING PARTY and proposed assignee will be required to enter a TCEQ
Consent to Assignmenl agreement that shall include the assignee’s obligation to accept this
Agreement and Lo continue to use the Grant Equipment subject to the terms of this Agreement.

16.4  If the PERFORMING PARTY is required to return grant funds, the TCEQ, at its sole discretion, may allow
for the return of a pro-raled share ol the reimbursement (unds reflecting a partial failure to perform the
requirements of the Scope of Work. This determination shall depend on factors including, but not limited to,
use of the Grant Equipment in a manner that maintained overall program eligibility, full completion of
reimbursement and equipment disposition requirements, the PERFORMING PARTY's good-faith elforts to
perform the grant activities during the Activily Life, and the PERFORMING PARTY'’s compliance with
notification requirements of this Agreement (i.e., notification before sale of equipment).

16.5 The PERFORMING PARTY agrees Lo operate the Grant Equipment over the Activity Life no less than the
percentage ol Annual Usage in the Eligible Counties as specified in the Scope of Work.

16.6 The provisions of Section 386.055, Texas Health and Safety Code, apply to the emissions reductions
generated over the Activity Life of each activity funded under this Agreement. The PERFORMING PARTY
agrees Lhat the emissions reductions gencrated by each activity over the Activity Life are transferred to the
state implementation plan, or to the PERFORMING PARTY as provided under Section 386.056, Texas Health
and Safety Code, and those reduclions are permanently retired.

ARTICLE 17. PERFORMING PARTY'S RESPONSIBILITIES TO THE TCEQ, PROJECT STATUS, LONG-TERM
MONITORING AND REPORTING

17.1 If requested by the TCEQ, the PERFORMING PARTY shall provide information on the status and
completion of Grant Activities. The PERFORMING PAR'TY shall provide such information on the form or in a
format requested by the TCEQ, and within a rcasonable time frame as may be requested by the TCEQ.

17.2  As a condition of receiving grant funds, the PERFORMING PARTY agrces to monitor the use of Grant
Equipmenl for the Activity Life specified in the Scope of Work.

17.3  As a condition of receiving grant funds, the PERFORMING PARTY agrees to submit properly completed
Monitoring Reports to the TCLQ, on forms provided by the TCEQ, [or the Activity Life. The Monitoring
Reports shall have attached properly completed individual reports on the use of Grant Equipment for each
Grant Activity, for the lifc of that activity (Aclivity Life). The PERFORMING PARTY will submit the required
reports on the date specified by the TCEQ in the reporting instructions. Reports will be required annually
unless an alternative schedule is approved by the TCEQ. The TCEQ may, at its discretion, authorize the
PERFORMING PARTY to submil Monitoring Reports on a less frequent schedule or to suspend the reporting
requirements, based on an assessment of compliance with the usage and reporting requirements.

17.4  Suspension of the reporting requircments under Article 17.3 does not suspend the monitoring
requirements under Article 17.2.

17.5 The PERFORMING PARTY agrees that failure to adequately monitor the annual usage of Grant
Equipment, failure to submit properly completed Monitoring Reports during the Activity Lite, and/or
submitting Moniloring Reports with [alse, incorrect, or incomplete information constitules a material breach
of this Agreement and the PERFORMING PARTY agrees that the TCEQ will be entitled to a return ol the
reimbursement grant funds.
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ARTICLE 18. PERFORMING PARTY’S RESPONSIBILITIES TO THE TCEQ, DISPOSITION OF REPLACED
VEHICLES AND ENGINES

18.1 Unless an alternative disposition method is approved by the TCEQ, the PERFORMING PARTY agrees to
dispose of the vehicles, equipment, and engines being replaced by complete destruction or otherwise
rendering them permanently inoperable by complete crushing of the vehicle and engine or putting a 3-inch or
larger hole through the engine block on both sides (or otherwise destroying ir) and cutting both frame rails in
half (or perform other structural damage to the vehicle or equipment 50 that repairs are not possible).
Alrernative disposition methods must be approved in wril'ing'by the TCEQ and documented in the Special
Conditions of this Agreement. If the PERFORMING PARTY is unable to dispose of the vehicle and engine in
accordance with an approved alternalive disposition method, the PERFORMING PARTY agrees to d.lspose of
the vehicle and engine using Lhe standard disposition methods.

18.2  The vehicles, equipment, and/or engines being replaced shall be destroyed within 90 days of the
reimbursement paymen! being issued by the TCEQ lor the replacement expenses. The TCEQ may grant an
extension o this deadline withoul a change to Lhis Agrecment.

18.3 The PERFORMING PARTY shall submit on forms to be mace available by the TCEQ information Lo verify
the [inal disposition of the vehicles and engines replaced under this Agreement. PERFORMING PARTY must
submit a copy of a Texas Nonrcpairable Vehicle Title issued by the Texas Department of Motor Vehicles
(TXDMV) for the vehicle(s) replaced under this grant contract. The Texas Nonrepairable Vehicle Title must be
submitted at the same time that the required disposition documentation is submitted to the TCEQ. The final
disposition information forms shall be submitied with rhe Request for Reimbursement or within 30 days after
completion of the disposition, whichever occurs later.

18.4 ‘The PERFORMING PARTY must submit photographs of the vehicles and engines being destroyed, both
before and after the vehicles, equipment, and/or engines are destroyed or rendered inoperable. Dmposmon
will not be deemed to have occurred until the TCEQ has approved the forms and supplemental documentation
submitted by the PERFORMING PARTY. Such approval is at the sole discretion of the TCEQ. The PERFORMING
PARTY shall provide the TCIIQ with any darthanon and additional documentation as requested by the TC]:Q

" 10 approve disposition.

18.5 ‘The PERFORMING PARTY agrees that failure to properly desiroy or dispose of a vehicle replaced under
this Agreement in accordance with the destruction requirements or the provisions of an alternative
disposition plan approved by the TCEQ shall require the return of the grant funds. This Article shall also
apply to a failure to provide properly completed do(.umcnlalmn of final disposition of equipment as required
by this Agreement.

Credit for Replaced Vehicles or Equipment

18.6 In determining the expenses eligible for reimbursement under this Agreement, the cost of replacement
or repower aclivities shall be reduced by the value of any credit or other financial compensation received by
_the PERFORMING PARTY for the sale or trade-in of the destroyed vehicles, equipment, or engines being
replaced, including, the parts from those vehicles, equipment, or engines, for the sale of the scrapped vehicles,
cquipment, engines being replaced, trade-in- of engines for remanufacture, or insurance proceeds.

18.7 For on-road vehicle and non-road equipment rt.phcement aclivities, thc TCEQ may use a delault
scrappage value of $1,000 in licu of the actual value and in lieu of the PERFORMING PARTY reporting the value
to the 'I'CEQ. For aclivitics involving the repower of hcavy-duly equipment the delault scrappage value is $200.

18.8 If the TCEQ does not use the above default scrappage values, the actual scrappage value or other value
reccived for the old vehicle, equipment, or engine is considered a cost of performing the Grant Activities and
as such must satisfy the cost guidelines of Article 11 of the General Conditions of this Agreement. The value
received for the vehicle or equipment being replaced must be the result of arms-length bargaining with the
entity disposing of the replaced vehicle or equipment and must reflect actual market value.

18.9 If the deflault values of Section 18.7. of this Article are not used by the TCEQ, the PERFORMING PARTY
must list on the flinancial reporting lorms any financial remuneration or other items or services of value
received in exchange for the replaced vehicle or equipment including, but not limited to, cash, goods, services
(including the services provided by a consultant to assist in preparing and/or submitting a grant application),
gifts, intangibles, discounts, insurance proceeds, or any other items ol value.
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ARTICLE 19. PERFORMING PARTY'S RESPONSIBILITIES TO THE TCEQ, INSTALLATION AND USE OF
IDENTIFYING MARK, TRACKING DEVICE

Identifving Mark

19.1 Upon request by the TCEQ, PERFORMING PAR'TY shall install or permit the TCEQ or its contractor to
install a prominently placed identifying mark on the equipment identifying it as TERP-funded equipment and
containing such other information as the TCEQ shall specify. The PERFORMING PAR'TY may remove the mark
upon the expiration of the Aclivity Life.

Tracking Device - Voluntary

19.2. PLRFORMING PARTY may install a device for tracking the location and usage of the Grant Equipment
and mainlain monitoring services during the Activity Life. GPS equipment and installation may be considered
an allowable cost if the equipment and monitoring services are obtained trom the designated TERP GPS
Monitoring Service (TGMS) Contractor. Monitoring service charges are not reimbursable expenses.

19.3  With the exception of activities where fuel use is Lhe applicable usage rate factor, installation of a GPS
tracking unit from the designated TGMS Contractor and maintenance of monitoring service through the
designated TGMS Conitractor, regardless of whether the purchase of the GPS tracking unit was reimbursed
under the grant, shall waive the requirement of submission ol written Monitoring Reports required under
General Condiltions, Article 17, of this Agreement.

19.4 For activities with fuel use as the usage factor, PERFORMING PARTY shall track and report on [uel usc
in accordance with General Conditions, Article 17, of this Agreement, in addition to the installation of GPS.

19.5 For voluntary installation ol a tracking device, the waiver of the written Monitoring Reports shall

continue for such time as the PERFORMING PARTY maintains the GPS ‘monitoring service. Termination of the
GPS monitoring for any reason shall reinslate requirements for submission of written Monitoring Reports until .
such time as the GPS monitoring service is restored.

19.6 PERFORMING PARTY shall not tamper with or disable the GPS equipment or allow others to famper
with or disable the GPS equipment. Evidence of tampering with or disabling the GPS equipment shall reinstate
requirements for submission of written Monitoring Reports.

19.7 The PERFORMING PARTY shall review data collected by the GPS monitoring to ensure its accuracy.

19.8 On a semi-annual basis, PERFORMING PAR'TY shall submit to the TCEQ a certification of the accuracy
of collected GPS data for cach Grant Activity, using a form to be provided by the TCEQ. Failure to submit this
certification may be considered PERFORMING PARTY's confirmation of the accuracy of the GPS data. If
PERFORMING PARTY detects data that it docs not consider accurate, PERFORMING PARTY shall immediately
notify the TCEQ and the TGMS Contractor of the discrepancies.

19.9 If the PERFORMING PARTY voluntarily elects to utilize GPS trackmg. the requirements of this section
shall apply.

Tracking Device - Mandatory as a Condition of Grant Award

19.10 PERFORMING PARTY may be required to obtain and install GPS cquipment and momwrmg services
through the TGMS Contractor as a condilion of the grant award. This requirement will be listed in the Scope of
Work.

19.11 The provisions of Sections 19.2, 19.3, 19.4, 19.7, and 19.8 of this Article shall apply to mandatory
installation of a GPS sysiem as a condition of the grant award.

19.12 PERFORMING PARTY shall not tamper with or disable the GPS equipment or allow others o tamper
with or disable the GPS equipment. Evidence of tampering with or disabling the GPS equipment shall
constitute a material breach of this Agreement and the PERFORMING PARTY agrees that the TCEQ will be
enfitled to a return of the reimbursement grant funds.

19.13 For mandatory installation of a GPS system as a condilion of the grant award, and unless reporting is
- suspended by the TCEQ or alternative reporting authorized by the TCEQ, termination of the GPS monitoring
under this Section for any reason shall constitute a material breach of this Agreement and the PERFORMING
PARTY agrees that the TCEQ will be enritled to a return of the reimbursement grant funds.
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Tracking Device - Mandatory after Grant Award

19.14 Under circumsiances where the TCEQ determines, al its sole discretion, that the PERFORMING PARTY
i8 not meeling its commitments under this Agreement, the TCEQ may require the PERFORMING PARTY to
install, or permit the TCEQ or its contractor to inslall, a device for tracking the location and usage of the Grant
Equipment. The PERFORMING PARTY will be required to bear the cost [or the GPS equipment, mbldll.mon. and
monitoring service.

19.15 If PERFORMING PARTY is required to install a tracking device under Article 19.14 above, the
PCRFORMING PARTY and the TCEQ shall execute a separale GPS Monitoring Agreement that will specifically
define the terms of usage of the tracking device and associated monitoring services.

19.16 The PERFORMING PARTY agrees that failure to install a tracking device upon TCEQ request will require
the return of the reimbursement grant funds for the Grant Equipment.

GPS Data

19.17 The T'CEQ recognizes that PERFORMING PARTY may consider Lhe information recorded and maintained
by the tracking device to contain confidential trade secret information. Therefore, the TCEQ shall not release
any of the information submitted to the TCEQ by the tracking device 1o any parly outside the TCEQ, except as
required under the Public Information Act or other applicable law. The TCEQ shall inform PERFORMING
PARTY of any Public Information Act request for the information and refer the request 10 the Office of the
Attorney General for a ruling on whether {he information contains protected trade secrel information. The
‘TCEQ is not responsible for making arguments regarding trade secrel slatus to the Attorney General, but -
PERFORMING PARTY may do so.

ARTICLE 20. PERFORMING PARTY'S RESPONSIBILITIES, ADMINISTRATIVE REQUIREMENTS
Access to Records, Grant Equipment, and Vehicles, Equipment, and Lngines Being Replaced

20.1 Srate Auditor's Office, The PERFORMING PARTY understands that acceplance of funds undcr this
Agreement acts as acceptance ol Lhe authority of the State Auditor’s Office, or any successor agency, to
conduct an audit on investigation in connection with those funds. Under the direction of the législative audit
committee, an entity that is the subject of an audit or investigation by the Strate Auditor’s Office must provide
the State Audilor with access 1o any information the Stale Auditor considers relevant (o the investigation or
audit. The PERFORMING PAR'TY further agrees to cooperate fully with the State Auditor’s Office or its
successor in the conduct of the audit or investigation, including providing all records requested. The
PERFORMING PARTY will ensure that this clause concerning the authority to audit funds received indirectly by
subcontractors through the PERFORMING PARTY and the requirement to cooperate is included in any
subcontract il awards under this Agreement. The PERFORMING PAR'TY will include. in all subcontracts for
work under this Agreement a requirement that subcontractors will provide access to all relevant financial
records including bank statements.

20.2  The PERFORMING PAR''Y shall allow access to all Grant Equipment, by the TCEQ, the State of Texas,
the State Auditor's Office, and any of their authorized representatives for the purpose of review, on-site
ingpection, and/or audit. In addition, the PERFORMING PARTY shall allow access to all vehicles, equipment,
and: engines being replaced under this Agreement.

Maintenance of Records

. 20.3 The PERFORMING PARTY shall maintain books, records, documents, and other evidence reasonably
pertinent Lo performance of the Grant Activilies and requirements of the Agreement, including the Agreement
or amendments thereto. All financial records will be maintained in accordance with generally accepted
accounting principles, the UGMS, and this Agreement. The PERFORMING PARTY shall also maintain the
financial information and data used in the preparation or support of any request for reimbursement (direct
and indirect), price or profit analysis for this Agreement, and a copy of any cost information or analysis
subinitted to the TCEQ. The PERFORMING PARTY shall allow access Lo all the material including bank
statements and records by the TCEQ, the State of Texas, the State Auditor's Office, and uny of their authorized
representaltives for the purpose of review, inspection, audit, excerpts, transcriptions, and/or copying during
normal business hours. The PERFORMING PARTY shall provide appropriate facilities and equipment for such
access and inspection.

20,4 The PERFORMING PARTY agreces to the disclosure of all information and reports resulting from access
to records under this Agreemend.
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20.5 Records under this Article shall be maintained by the PERFORMING PARTY during performance of
Grant Activities under this Agreement and for three (3) years after the termination of this Agreement. If any
litigation, claim, negotiation, audit, cost recovery, or other action (including aclions concerning costs of items
to which an audit exception has been taken) involving such records has been started beflore the expiration of
the three year period, such records must be retained until completion of the action or resolution of all issues
which arise from it, or until the end of the regular three year period, whichever is later.

20.6 Subject to the obligations and conditions set forth in this Agreement, title to Grant Equipment
(hercafler referred to in this Article as “property”) acquired under this Agreement by the PERFORMING PARTY
will vest upon acquisition in the PERFORMING PARTY.

20.7 The PERFORMING PARTY may develop and usec its own property managemenl system, which must
comply with all applicable federal, state, and local laws, rules, and regulations. If an adequate system for
accounting for property owned by the PERFORMING PARTY is not in place or is not used properly, the State
Property Accounting Process User’s Guide (hitps://fmx.cpa.state.tx.us/fmx/pubs/spaproc/index.php) issued
by the State Comptroller of Public Accounts will be used as a guide for establishing such a system. The
property management system used by the PERFORMING PARTY must meet the rcqmrcmmts set forth in this
Article.

20.7.1. Property records of Granl Equipment must be maintained that include a description of the
property, a scrial number or other identification number, the source of property, usage and
mileage (separated by location of usage and mileage), who holds title, the acquisition date, and
the cost of the property, percentage of TCEQ participation in the cost of the property, the
location, use and condition of the property, and any ullimate disposition data including the
date of disposal and sale price of the property.

20.7.2. The PERFORMING PARTY will conduct a physical mvenrory of all Grant Equipmenl no less
frequently than once every two years during the Activity Life and the results of such inventories
reconciled with the appropriate property records. Property control procedures utilized by the
PERFORMING PARTY must include adequate safeguards Lo prevent loss, damage, or theft of the
Grant Equipment. -

Accounting Systems

20.8 The PERFORMING PARTY shall have an accounting system which accounts for costs in accordance with
generally accepted accounting standards or principles and complies in all material respects with applicable
State law, regulations, and policies relating to accounting standards or principles. The PERFORMING PARTY
must account for costs in a manner consistent with such standards or principles. This system shall provide
for the identification, accumulation, and segregation of allowable and unallowable project costs among
projects.

PERFORMING PARTY's Representative

209 The PERFORMING PARTY will identify in writing a Project Representative as the person authorized to
receive and respond to inquiries and requests from the TCEQ to manage the Grant Activilies being performed
and to act on behaif of the PERFORMING PAR'TY.

20.10 The PERFORMING PARTY agrees to make arrangements necessary to ensure that its authorized Project
Representative or someone to whom that person has delegated his or her authority is available during regular -
business hours for consullation with the TCEQ. Wriiten notice of any such delegation will be provided to the
TCEQ.

Personnel

20.11 PERFORMING PARTY shall provide competent, suitably qualified personnel, whether erﬁployees or
contraclors to implement the Grant Activities as required by the Contract Documents. The PERFORMING .
PARTY must at all times maintain good discipline and order on the location of Grant Activities.

Permils

20.12 Unless otherwise prov1dcd in the Contract Documents, the PERFORMING PARTY shall obtain and pay
for all transportation, construction, and operaling permits and licenses required for this performance of this
Agreement. Failure 1o comply with a permit or administrative order issued by the TCEQ or other state agency
may result in a determination, within the sole discretion of the TCEQ, that the best interests of the state are
served by withholding reimbursement or by the application of olher remedies under this Agreement.
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Laws and Regulations

20.13 The PERFORMING PARTY shall give all notices and comply in all material respects with all Laws and
Regulations applicable to furnishing and performance of the Grant Activities, Excepl where otherwisc
expressly required by applicable Laws and Regulations, the TCEQ shall not be responsible for monitoring
PERFORMING PARTY's compliance with any Laws or Regularions.

Data and Publicity

20.14 All data and other information developed under this Agrecement shall be furnished, upon request, to
the TCEQ and shall be public data and information except to the extent that it is exempted from public access
by the Texas Public Information Act, Texas Government Code, Chapter 552. Upon termination of this
Agreement, if requested by the TCEQ, all copics of data and information developed under this Agreement,
including databascs for which the cosls of preparation are reimbursed under this Agreement, shall be
furnished at no charge to the TCEQ, and shall become the property of the TCEQ.

20.15 The PERFORMING PARTY agrees to notify the TCEQ prior to releasing any information 1o the news
media regarding the Grant Activities. The PERFORMING PARTY will acknowledge the financial support of the
TCEQ whenever a Grant Activity reimbursed, in whole or part, is publicized or reported in news media or
publications. :

Safety and Protection

20.1G Where applicable, the PERFORMING PARTY shall be responsible for requiring employecs, contractors,
and subconlractors to maintain and supervise all necessary safety precautions and programs in connection
with the Grant Activities. The PERFORMING PARTY shall take all necessary safery precautions.

20:17 In perlorming the Grant Activilies hereunder. the PERFORMING PARTY undertakes pertormanco for its
own benefit and not as agent [or the TCEQ, : :

Lobbying Activities

20.18 As sct forth in these Contract Documents, and in accordance with the UGMS and State law, the
PERFORMING PARTY shall not use funds provided under this Agreement to support lobbying or political
activity either directly or indirectly.

ARTICLE 21. TCEQ’S RESPONSIBILITIES

21.1 The Ixecutive Director ol the TCEQ will identify a person authorized (o give direction to the
PERFORMING PAR'TY and act on behalf of the TCEQ.

21.2 The TCEQ will not supervise, direct or have control or authority over, nor be responsible for,
PERFORMING PARTY’s means, methods, techniques, sequences or procedures relating to the implementation
project or Lhe Safety precautions and programs incident thereto, or for any failure of PERFORMING PARTY to
comply with Laws and Regulations applicable to the furnishing or performance of the work. The TCEQ will
not be responsible for PERFORMING PARTY's failure to perform or furnish the work in accordance with the
Agreement.

21.3 The TCEQ shall provide reimbursement funds for Grant Activilies specified in the Scope ol Work and
performed in accordance with the requirements of this Agreement.

ARTICLE 22. TERMINATION

22.1 Termination of this Agreement under any circumstances shall not constitute a waiver of any'rights or
remedies that the TCEQ may exercise under this Agreement or olherwise as provided by law.

22.2 This Agreement may be terminated in whole or in part by the TCEQ for cause, including a material
failure to comply with the requirements ol the Contract Documents. Unless advance notice of intent Lo
terminate will place funds of the state at increased risk, the TCIEQ will provide written notice (delivered by
certificd mail, return receipt requested) of intent to terminate. ‘I’he PERFORMING PARTY shall have twenty
(20) calendar days from the date such notice is sent to cure performance deficiencies.

22.3 This Agreement may be terminated in whole or part by the TCEQ if any delay or failure of performance
of the Grant Activilies by either PERI'ORMING PARTY or the TCEQ is caused by a force majeure event. Neither
PERIFORMING PARTY nor the TCEQ shall be liable to the other lor any delay in, or failure of performance, of
any requirement included in the Agreement caused by force majeure. The existence of such causes of delay or
failure shall extend the period of performance until after the causes of delay or failure have been removed,
provided that the non-performing party exercises all reasonable due diligence to perform. Force majeure is
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delined as acts of God, war, fires, explosions, hurricanes, floods, failure of transportation, or other causes Lthat
are beyond the reasonable control of either party and that by exercise of due foresight such party could not
reasonably have been expected to avoid, and which, by the exercise of all reasonable due diligence, such party
is unable to overcome. Force majeure does not include ordinary delays that are common to the industry or
location. Each party must inform the other in writing, with prool ol reccipt, wilhin three (3) business days of
the existence of such force majeure, or otherwise waive (his right as a defense.

22.4 ‘This Agreement may be rerminated in whole or in part by the TCEQ for its convenience. Circumstances
in which this may occur include without limitation the Texas Legislature's withdrawal of the appropriation for
Lthis project or the depletion of the Texas Emissions Reduction Plan Fund, which results in the unavailability of
funds to complete this project. To the extent feasible, in the sole discretion of the TCEQ, the ‘TCEQ will
provide a minimum of ten (10} days written notice (delivered by certitied mail, reiurn receipt requested) of
intent to terminate.

22.5 I alter termination for the PERFORMING PARTY's material failure to comply with the requirements of
the Contract Documents, it is determined that the PERFORMING PARTY had not so failed, the termination shall
be deemed to have been effected for the convenience of the TCEQ.

22.6 In accordance with this Agreement, the PERFORMING PAR'TY does not have an expectation or
entitlement of continued receipt of linancial assistance under this Agreement. Therefore, PERFORMING
PARTY waives any claim for damages arising from or resulting from the TCEQ's termination of this Agreement
for any reason. )

22.7 U, during the performance of the Grant Aclivilies, the PERFORMING PARTY chooses to not complete
the Grant Activities and withdraw from the obligations under this Agreement, the PERFORMING PARTY may
terminate this Agreement by providing ten (10) days written notice to the TCEQ and returning any
rumbursemenlq alrcady reccived.

22.8  The PERFORMING PARTY d(l\nowledges that certain requirements of th1s Agreement bhd]l survive an
cvent of termination. The PERFORMING PAR'TY agrees to performance of Granl Activitics in accordance with
the Contract Documents beyond the termination of this Agreement and through the end of the Activity Life of
cach Activity included in the Scope of Work for which reimbursement has been requested. The TCEQ reserves
the right to assert any remedies available by law and under this contract for PERFORMING PARTY's
performance of the Grant Activities for the length of the Activity Life of all Grant Activities.

ARTICLE 23. REMEDIES AVAILABLE TO THE TCEQ

23.1. In accordance with Chapter 2261 Texas Government Code, the following Schedule of Remedies applies
in the evenr ol any breach of the requirements of this Agreement; including the substandard performance of
Grant Activities or other failure, material or otherwise, to conform to the requircments of the Agreement or
applicable law:

23.1.1. Issue notice of substandard performance or other non-conforming act or omission;

23.1.2. Reject substandard performance and request corrections without charge to the TCEQ;

23.1.3. Request and receive return of any over payments or inappropriale payments:

23.1.4. Reject reimbursement request and suspend payment pending accepted revision of substandard
performance or non-conformity;

23.1.5. Reject reimbursement request and withhold and retain all or partial payments for recovery of
administrative costs;

23.1.6. Suspend all or part of the Grant Activities and/or payments pending accepted revision of
substandard performance or non-conformity;

23.1.7. Terminate the contract and demand and receive return of all unexpended funds and repayment
of improperly expended funds;

23.1.8. Demand restirution and recover payments where performance is subsequently determined non-
conforming; or

23.1.9. Require payment of liquidated damages.

23.2. Liquidated Damages. The parties agree that the actual damages that might be sustained by the TCEQ
by reason of the breach by the PERFORMING PARTY of its obligations under this Agreement are uncertain and
would be difficult of ascertainment. Therefore, the parties agree Lthat reasonable compensation for such
breach will be the sum consisting of the total of grant funds paid or obligated by the TCEQ, reduced by a
percentage reflecting the proportion of the total Activity Life for which the PERFORMING PARTY has
submitted timcly and accurate usage reporting meeting the requirements of the Scope of Work prior 1o the
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breach. Determination of timely and accurate usage reporting is in the sole discretion of the TCEQ. The
PERFORMING PARTY hereby promises to pay, and the TCEQ hereby agrees to accept, such sum as ligquidated
damages, and not as a penally, in the event of such breach.

23.3. Cumulative Remedies. The TCEQ may avail itself of any remedy or sanction provided in this contract
or in law to recover any losses arising Irom or caused by Lhe PERFORMING PARTY's substandard performance
or any material non-conformity with the contracl or the law. The remedies and sanctions available Lo either
party in Lhis contract shall not limit the remedies available to the parties under law.

ARTICLE 24. INDEMNIFICATION

'To the extenl permitted by law, the PERFORMING PARTY agrees to indemnify and hold harmless the State of
Texas and the TCEQ, including its employees and officers, against and from any and all liability, loss, or
damage arising out of actions of the PERFORMING PARTY, its subcontraclors, agents, officers and directors,
principals and employees in the performance of this Contract.

This paragraph is not intended and shall not be construed to require the PERFORMING PARTY to indemnify or
hold harmless the State or the TCEQ for any claims or liabilities resulting from the negligent acts or omissions
of the TCEQ or its employees.

ARTICLE 25. AMENDING AND SUPPLEMENTING CONTRACT DOCUMENTS

‘The Contract Documents may be amended Lo provide for additions, delcetions, and revisions in the Scope of
Work or to modity the terms and conditions of this Agreement in one or more of the {ollowing ways: a formal
Written Amendment or a Minor Change.

ARTICLE 26. STANDARDS FOR PERFORMING PARTY’S PERFORMANCE

26.1 In accordance with Texas Government Code Chapter 2261, the TCEQ is required to monitor the
PERFORMING PARTY's performance under this Agreement. The PERFORMING PARTY agrees that the
standards set forth below are dppmprlalc standards for the PERFORMING PAR'TY's performance during the
Agreement.

26.1.1. Quality and Accuracy. Standard: The PERFORMING PARTY's Grant Acrivities conform to the
requircments of this Agreement.

26.1.2. Timeliness. Slandard: The PERFORMING PARTY’s Grant Activitics are completed on schedule.

26.1.3. Reports and Administrative and Financial Qperations. Slandard: The PERFORMING PARTY's
administrative and financial operations comply with all obligations in law and in this
Agreement, including record-keeping, reimbursement requests, audits, allowable costs,
payments to subcontractors, and restricted expenditures.

26.1.4. Communication. Standard: The PERFORMING PARTY’s accessibility, responsiveness, and
cooperativeness with respect to any contract-related concerns communicated by the TCEQ; and
including the PERFORMING PARTY’s demonstrated relationship with subcontractors.

26.1.5. Other. Standard: Other faclors unique to the type of project, as determined by the TCEQ.

26.2 The TCEQ will monitor the PERFORMING PARTY"s performance and evaluate the level of compliance
with the standards utilizing the performance measures sel forth below.

26.2.1. Excecds Expectations. The PERFORMING PARTY fully complied with all the standards on a
consistent basis.

26.2.2. Satislactory Performance. The PERFORMING PARTY's performance complied with all of the
standards, with only typical errors, delays, or other problems that needed to be corrected.

26.2.3. Marginal Performance. The PERFORMING PARTY’s performance was acceptable, although a
significant number of deficiencies had to be corrected before the contract requirements could
be considered met.

26.2.4. Unsalisfactory Performance. The PERFORMING PARTY's performance was nol acceptable, even
after attempts to correct deficiencies.

Performance Evaluation

26.3 ‘The TCEQ may prepare a written evaluation of the performance of the PERFORMING PARTY upon the
completion of the Project Lile, or more frequently, as deemed necessary by the TCEQ. A copy of the
evaluation will be provided to the PERFORMING PARTY and a copy retained in the TCEQ's contract files. The
content of the evaluation shall be wholly within Lthe sole discretion of the TCEQ. The PERFORMING PARTY
may provide a written stalecment which explains or disagrees with the evaluation, which will be incorporated
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into the evaluation. The PERFORMING PARTY waives any claim for damages against the 'TCEQ lor the
cvaluation.

26.4 The performance rating on the contractor cvalualions may be considered by the TCEQ in evaluating an
application from the PEFORMING PARTY for additional {funding under this program. The PERFORMING PARTY
understands that a rating of marginal or unsatisfactory performance may have a negative impact on decisions
regarding funding lor additional projects applied for by the PERFORMING PARTY.

ARTICLE 27. MISCELLANEOUS

27.1 Any nolice issued pursuant (o this Agreement shall be addressed to the respective party's Authorized
Project Representative, or at such other address as they have theretofore specified by written notice. Such
notices shall be sent by certified mail, return receipt requested, or shall be delivered in hand and a receipl
provided thercof. Any notice or other written communication shall be considered delivered upon date of
receiplt.

27.2 In order for this Agreement to be effective, an authorized principal of an unincorporated business
organization or association must sign the Agreement. An agent signing for a corporation must be authorized
to sign by the corporation.

27.3 Unless authorized in writing by the TCEQ in accordance with this Agreemenlt, no waiver of any
obligation of the PERFORMING PARTY shall bind the TCEQ. Any such authorized waiver shall not constitute a
continuing waiver of the obligation.

27.4 The PERFORMING PARTY is not a “vendor” of goods and services within the meaning of Texas
Government Code, Chapter 2251. Therelore, the provisions for interest on payments under that statute do
not apply to this Contract.

27.5 When any period of time is referred to in the Contract Documents by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such period falls on a Saturday
or Sunday or on a federal or Texas state holiday, such day will be omitted from the computation.

27.6 A calendar day of twenty-four (24) hours measured from midnight to the next midnight will constitute
a day.

27.7 By staling at any place in this Agrecement that any particular non-compliance is a material breach, the
TCEQ does not limit the acts or omissions which may constitute a material breach.

27.8 The parties to this Agreement expressly agree that time is of the essence of this contract.

27.9 The terms include, included, including, includes, when used in this Agreement shall mean “includes
but not limited to".

27.10 Notice of Claim. Should the TCEQ or the PERFORMING PARTY suffer injury or damage to person or
property because of any error, omission or act of the other party or of any of the other parly’s employees or
"agents or others for whose acts the other party is legally liable, claim will be made in writing to the other party
within a reasonable time of the first observance of such injury or damage. The provisions of this paragraph
shall not be construed as a substitute for or a waiver of the provisions of any applicable statute of limitations
Or repose or sovereign immunity.

27.11 All representalions, indemnifications, warranties and guarantees made in, required by or given in
accordance with the Contract Documents, as well as all continuing obligations indicated in the Contract
Documents, will survive final payment, completion and acceptance of the Grant Activities and termination or
completion of the Contract until such time as enforcement of such represcntations, indemnifications,
warranties and guarantees is barred by the applicable statute of limilalions.

27.12 Notwithstanding any provisions relating to assignment in the Uniforma Commercial Code, no delegation
by a party hereto of any dulies or obligations nor assignment by a party hereto of any rights under or
interests in the Contract Documents will be binding on another party hereto without the written consent of
the party sought to be bound; and specifically, butl without limitation, monies that may become due and
monies thal are due may not be assigned without such consent (exceplt to an extent that the effect of this
restriction may be limited by law), and unless specifically stated to the contrary in any written consent (o an -
assignment, no assignment will release or discharge the assignor from any duly or responsibility under the
Contract Documents. This Agreement is not transferable or otherwise assignable by the PERFORMING PARTY
without the written consent of the T'CFEQ and any attempted transfer without such consent is void.
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27.13 Subject to the provisions of Article 16, General Conditions, the TCEQ and the PERFORMING PARTY
cach binds itself, its successors, assigns and agents to the other party hercto, successors, assigns and
representatrives in respect Lo all covenants, agreements and obligations contained in the Contract Documents.

27.14. The parties hereby agree that this Agreement does not waive the State's sovereign immunity relating to
suit, liability, and the payment of damages. No TCEQ personnel or agents arc authorized to waive sovereign
immunity by accepting, on behalf of the TCEQ, goods or services which are not required under the Contract
Documents or any conforming amendment. The parties further agree that all elaims, suits, or obligations
arising under or related to this Agreement are subject to and limited to the availability of lunds dppropnaled
by the Texas Legislature [or that respective claim, suit, or obligation.

27.15 The PERFORMING PARTY acknowledges and agrees thal this Agreement has been executed and will be
administered in Travis County, Texas. ‘The PERFORMING PARTY also acknowledges and agrees that any
permissible cause of action involving this Agreement will arise solely in Travis County. If a legal action related
to this claim is permissible and there are two (2) or more counties of proper venue under the rules of
mandatory, general, or permissive venue, and one such county is Travis County, the PERFORMING PARTY
hereby agrees to venue in Travis County. This provision does not waive the TCEQ’s sovercign immunity.

27.16 Any provision of the Conlract Documents held 1o be void or unenforceable under any Laws or
Regulations shall be deemed stricken, and all remaining provisions shall continue to be valid and binding
upon the TCEQ and PERFORMING PARTY, who agree that Contract Documents are reformed to replace such
stricken provision or part thereof with a valid and enforceable provision that comes as close as possible to
expressing the intention of the stricken provision.

27.17 Bankruptey. If the PERFORMING PARTY [iles for bankruptcy, the PERFORMING PARTY shall
immediately notify the TCEQ in writing according to the Notice provisions AND send notification by certified
mail directly to the TCEQ Bankruptcy Program. The PERFORMING PARTY shall place the TCEQ on distribution
list for bankruptcy court documents. The PERFORMING PARTY's notice to the bankruptcy program must
include the appropriate contract number(s).

— End of General Condilions —

Fe
re
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AUTHORIZED REPRESENTATIVES/ LOCATION OF RECORDS

TCEQ Project Representative

‘The individual named below is the TCEQ Project Representative, who is authorized to give and receive
communications and directions on behalf of the TCEQ. All communications including all payment requests
must be addressed to the TCEQ Project Representative or his or her designee.

Mailing Address: - . Physical Address:

Mr. Joc Walton Mr. Joc Walton

Rebate Grant Program, MC-204- Rebate Grant Program, MC-204

Texas Commission on Environmental Quality Texas Commission on Fnvironmental Quality
Air Quality Division Air Quality Division

P.O. Box 13087 12100 Park 35 Circle, Bldg. F

Austin, TX 78711-3087 Auslin, TX 78753

Telephone No.: (512) 239-4143
Facsimile No.: (512) 239-6161

PERFORMING PARTY's Authorized Official
The individual authorized to sign legal documents on behalf of the PERFORMING PARTY.

Mailing Address: Physical Address:
iMr. Ramiro Gonzalez ; Mr. Ramiro Gonzalez
Ramiro Gonzalez Ramiro Gonzalcz
11807 Kewalo Basin _ 11807 Kewalo Basin
Houston, TX 77034 . Houston, TX 77034

Telephone No.: (281) 541-8355
Facsimile No.:

PERFORMING PARTY's Project Representative :

The individual named in the original application is the PERFORMING PARTY Project Representative, who is
authorized to give and receive communications and directions on behalf of the PERFORMING PARTY. All
communications Lo the PERFORMING PARTY will be addressed to the PERFORMING PARTY Project
Representative or his or her designee.

Mailing Address: o . Physical Address:

Mr. Ramiro Gonzalez Mr. Ramiro Gonzalez
Ramiro Gonzalez Ramiro Gonzalez
11807 Kewalo Basin ) 11807 Kewalo Basin
Houslon, TX 77034 Houslon, TX 77034

* Telephone No.: (281) 541-8355
Facsimile No.:

The PERI'ORMING PARTY agrees to make arrangements necessary to ensure that its authorized Project
Representalive, or someone to whom that person has delegated his or her authority, is available at all times
for consultation with the TCEQ. Written notice of any such delegation will be provided to the TCEQ.

Designated Location for Records Access and Review
‘T'he PERFORMING PARTY designates the physical location identified in the original application for record
access and review pursuant to any applicable provision of this contract.

— End of Authorized Representatives/Location of Records —

Contract Number 582-18-82332-0673 23



This page intentionally left blank,

Contract Number 582-18-82332-0673




SPECIAL CONDITIONS
for
REBATE GRANT PROGRAM

ARTICLE 1. SPECIAL CONDITIONS

The PERFORMING PARTY .agrees to these Special Conditions.
{This Article is not applicable to this project. The Article number is retained for numbering continuity.}

— End of Special Conditions —
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SCOPE OF WORK
for
Rebate Grant Program
On-Road Replacement Project

‘The lollowing Scope of Work conlains information on the Grant Activity to be conducled and
the expenses that will be reimbursed under this Agreement. The information and data
provided in the original Application submitted by the PERFORMING PARTY may have heen
altered after submittal to the TCEQ, to ensure that the information in the Grant Agreement is
accurate. The PERFORMING PARTY has reviewed the Scope of Work and, by signing Lhis
Agreement, ratities, adopts, and agrees'to all such alterations.

ARTICLE 1. ACTIVITY NUMBER

1.1 The Project under this Agreement is assigned the following project number 2018-03-
0057-RG. The Activity under this Agreement is assigned the following Activity Number:

Actlvilty Number D.eécription; Identfied by Tast 4 diglis of VIN
001 Replace 1 On-Road Haul 'I'ruck, Il

1.2 The PERFORMING PARTY shall use the assigned Activity Number when tracking and
reporling to the TCEQ on the Activity.

ARTICLE 2. ACTIVITY LIFE

2.1 The duration of the Aclivily Life for the Grant Activity performed under the Grant
Agreement is listed below.

Activity Number Activity Life (Years)
001 '

7

2.2 The start and e¢nd date of the Activity Life for the Grant Activity will be established by
the TCEQ in accordance with Article 1.1, General Condilions of this Agrcement.

2.3 For on-road heavy-duty vehicle replacement activities, performance of an Activiry may
be completed earlier than the specified end date if the following condilions are met:
2.3.1 the duration of the Activity Life for that Activity is 5 years;
2.3.2 the Usage Factor for thal Activity as listed in Article 4.1 of this Scope of Work is
in miles;
2.3.3 the total usage commitment of an Activity, calculated by multiplying the Annual
Usage Rate by 5 ycars, totals 400,000 miles or less; and

2.3.4 the actual total miles of operation of the Grant Equipment from the start date of
the Activity Life rcaches 400,000 miles.
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ARTICLE 3. AREAS OF USE

3.1 The designated areas of usc and percentage of annual use for the Grant Equipment under the Activity are listed below.

Activity | Austin Area | Beaumont-Port | Corpus Christi Dallas-Fort El Paso Houston-Galveston- | San Antonio | Tyler-Longview | Victorla
Number Arthur Area Area Worth Area Area Brazoria Area Area Area Area
001 n/a n/a n/a | n/a n/a ) 100% n/a n/a n/a

3.2 The PERFORMING PARTY agrees that, unless otherwise specified in the Special Conditions of this Agreement, achicvement of the NOy emissions
reductions required for successiul performance under this agrecement includes operation of the Grant Equipment over the Activity Life for the percentage
of annual usc in the eligible counties where a percentage of use is listed in Section 3.1 of this Article. The PERFORMING PARTY is not required to operate
the Grant Equipment for the specilic percentages listed for each individual area, provided that the operation of the Grant Equipment meets the total
percentage ol annual use in all specified areas where a percentage is listed. Operation of the Grant Equipment in the areas without a percentage of use
listed (marked n/a) may not count towards the total combined percentage of annual use unless authorized by the TCEQ, cither through amendment of this
Scope ol Work or other authorization.

33 Regardless of the usage percentages for the Activity, the Grant Equipment must be operated al leasl 75% of Annual Usage in the designared eligible
counties. These minimum percentage-of-use requirements are in addition ro the requirements in Section 3.2 of this Article.

3.4 The eligible counties included in the areas identified in Section 3.1 of this Article are listed below.

3.4.1 Austin Area: Bastrop, Caldwell, Hays, Travis, and Williamson Counties
3.4.2 Beaumont-Port Arthur Area: Hardin, Jefferson, and Orange Counties
3.4.3 Corpus Christi Area: Nueces and San Patricio Counties

3.4.4 Dallas-Fort Worth Areca: Collin, Dallas, Denton, Ellis, Henderson, Hood, Hunt, Johnson, Kaulman, Parker, Rockwall, Tarrant, and Wise
Counties T

3.4.5 Tl Paso Arca: El Paso County

3.4.5 Houston-Galveston: Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller Countics
3.4.6 San Antonio Arca: Bexar, Comal, Guadalupe, and Wilson Counties

3.4.7 Tyler Longview Area: Gregg, Harrison, Rusk, Smith, and Upshur Counties

3.4.8 Vicroria Arca: Victoria County
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ARTICLE 4. ANNUAL USAGE

4.1 The table below contains the approved annual usage amount for the Grant Activity that is used to calculate the NO, emissions reductions achieved.

Activity Number | Annual Usage Rate | Usage Factor (gallons, hours, or miles)
001 60,000 Miles

4.2 Unless otherwise stated in the Special Conditions of this Agreement, the Annual Usage Rate represcnts the default usage amount accepted by the
"TCEQ for calculation of the emissions reductions and successful performance does not require that the usage rate be met.

ARTICLE 5. GRANT EQUIPMENT

5.1 The PERFORMING PARTY as part of its responsibilities to the TCEQ as stated in the General Conditions shall acquire the Grant Equipment listed
below. The Gross Vehicle Weight Rating (GVWR) listed for a haul truck tractor-trailer combination or a dump truck permanently pulling a pup trailer may
represent the Gross Combined Weight Rating (GCWR), rather than just the GVWR of the vehicle by itself.

Activity | Vehicle Vehicle Make | Vehicle Vehicle | GYWR Fuel Engine Engine Model | Engine | Engine Family NO, Std Rate
Number | Description Model Year Type Make Year Code (g/bhp-hr)
001 Haul Trucks Peterhilt 389 2018 80,000 Diesel Cummins X15 2017 HCEXHOYIXAX [ 0.2

5.2 The PERFORMING PARTY may purchase a dilferent make, model, or year of vehicle than a unit listed above if the vehicle meets the conditions for
an on-road vehicle replacement project established in the General Conditions and Request for Grant Applicalions, and rhe vehicle also meets the more
specific conditions below. _ :
5.2.1 The vehicle must be the same vehicle description as stated in the table above.
5.2.2 The vehicle must be within the same heavy-duty vehicle gross vehicle weight rating (GVWR) or, for combination truck and trailer, gross
combined weight raling (GCWR) category:
a) Class 2b - 8,501 to 10,000 GVWR
b) Class 3 - 10,001 to 14,000 GYWR
c¢) Class 4 - 14,001 1o 16,000 GVWR
d) Class 5 - 16,001 to 19,500 GVWR
e) Class 6 - 19,501 to 26,000 GVWR
f) Class 7 - 26,001 ro 33,000 GYWR
g) Class 8a- 33,001 to 60,000 GVWR
h) Class 8b - over 60,000 GVWR or GCWR
i) Class BT - Transil or Urban Bus
i Class BS - School Bus
5.2.3 The vehicle must be manufactured for and intended to be used for the same primary function as the vehicle being replaced.
5.2.4 The model year of the engine installed on the replacement vehicle may not be more than three calendar years prior to the calendar year in
which the grant application period was opened.
5.2.5 The engine must have the same fuel type. .
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5.2.6 The engine must be cerlified to the same or better NOyx emission standard or family emission limit (FEL).
5.2.7 ‘The vehicle must have the same cab and body type, and including the same type of bed, box, or olher unir installed on the frame.

5.2.8 The vehicle size and power configuration may not differ to the extent that the type and amount of work that may be performed by the
vehicle would be substantially ditferent.

5.2.9 The vehicle must have the same number and type of axles and wheels.
5.2.10 The vehicle must have the same or similar standard features necessary for performing the primary work for which the vehicle is inrended.

5.3 ‘The PERFORMING PARTY shall request confirmation by the TCEQ of any changes to the Grant Equipment for which there is a.question about
conformance with the eligibility criteria.

5.4 Any changes to the Grant Equipment not meeting the criteria above, as determined by the TCEQ, requires approval by the TCEQ and a change to
this Agreement. In most cases, the TCEQ will not process a Request for Reimbursement until such changes are made and PERFORMING PARTY is
encouraged to request the TCEQ's review and approval of a change not meeting the criteria above before submission of the Request for Reimbursement, in
order to ensure that the TCEQ will accept the change and can reimburse PERFORMING PARTY’s eligible expenses,

5.5 PERFORMING PARTY shall document changes to Grant Equipment made in conformance with 5.2 above by inclusion of the equipment information
as part ol submission of a signed Request for Reimbursement. Upon receipt of the Request for Reimbursement, the TCEQ will review the changes to
confirm the eligibility of the new equipment. The TCEQ's acceptance of an equipment change that conforms to 5.2 above will be documented through a
niemo-to-tile document or other change acceptance document developed for that purpose by the TCEQ. A copy of the memo-to-file or other acceptance
documcnl! will be provided to PERFORMING PARTY.

5.6  Nothing in this Article shall alleviate the responsibilily of PERFORMING PARTY to purchase Grant Equipment that meets all cligibility requirements
and the TCEQ is not obligated {0 accept the change in Grant Equipment if the TCEQ determines that the change does not meet all cligibility requirements.
In addition, the TCEQ's acceptance and payment of a Reques! for Reimbursement that includes changes to the Grant Equipment does nol remove the
ability of the TCEQ fo require return of any grant funds paid in reimbursement for purchase of equipment that is later determined to not be eligible.
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ARTICLE 6. VEHICLES BEING REPLACED

G.1 The PERFORMING PARTY as part of its responsibilities to the TCEQ agrees to replace the following vehicle and complete the disposition of the
vehicle being replaced in accordance with Article 18 of the General Conditions:

Activity | vehicle Vehicle Make | Vehicle Vehicle | VIN# Engine Make Engine Model | Engine Engine ID NO.Std Rate

Number | Description Model Year ts) Year (g/bhp-hr)

001 Haul Trucks Kenworth 2000 LY98 Calerpillar 3406 1997 615206586 3.0
ARTICLE 7. ACTIVITY GRANT AMOUNT

7.1 The maximum Grant Amount that may be reimbursed for the Grant Activity is listed below.

Activity Number

Activity Grant Amount

(18]}

$83,338.00

7.2 Regardless of the maximum Activity Grant Amount, reimbursement is subject to the requirements of Article 12.9, General Conditions of this
Agreement, esfablishing a reimbursement limit of no more than 80% of eligible incremental costs for the Activity. .

7.3 The maximum Activity Grant Amount and the percentage of incremental cost may be adjusted downward in accordance wilh the Granl Agreement
and sratutory limits on reimbursements. In addition, the reimbursement may not result in a Project Cost Per Ton over $17,500, unless otherwise approved
by the TCEQ.
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